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A. Research: Corporate income tax challenges arising from digitalised business models1 
 

Our research project aims to answer the question: Which conditions have to be fulfilled by digitalised 
business models to cause a deviation between the location of value creation and the location of taxa-
tion?  

Method 

To answer the research question we chose a two-step approach. First, we conducted a literature re-
view in the form of a structured keyword search to identify digital technologies implemented in the 
business models of entities. We determined 16 digital technologies.2 Further, we identified 90 different 
business models, which are affected by one of these 16 digital technologies. For example, augmented 
reality glasses are applied in warehouses and simplify the task of pickers or cloud computing applica-
tions facilitate the coordination of manufacturers and their suppliers. In a second step, we identified 
the location of value creation and the location of taxation for each of the 90 digitalised business models 
and identified business models, for which these locations deviate. To be able to perform this analysis, 
we define value creation following Kroeber-Riel (1963).3 The term value creation refers to any activity 
performed by an entity adding value to a good, whereby in a market the value of a good is equal to its 
price. Consequently, value creation is the difference between gross revenues and the price of inputs. 
We determined the location of taxation applying Art. 5 and 7 of the OECD-MTC. Finally, we conducted 
an analysis, in which we determine common conditions of digitalised business models leading to a 
deviation between the location of value creation and the location of taxation. 

Results 

Our research project suggests that a deviation between the location of value creation and taxation 
occurs if three conditions are fulfilled cumulatively. These conditions are illustrated in a prototypical 
business model in Figure 1. An entity (A Ltd) (1) has to collect data in a jurisdiction (country B) in 
which (2) neither the entity (A Ltd) nor the party involved in the transaction establish a nexus for 
corporate income taxation. Hence, tax challenges might primarily occur in B2C settings. Furthermore, 
(3) the data collected has to be monetized and, thus, contributes to the entity’s (A Ltd’s) income. In 
case the data collected is required to provide the service or product offered by the entity (A Ltd), 
this condition is fulfilled.  

 

Figure 1: Prototypical digitalised business model causing a deviation  
between the location of value creation and the place of taxation 

                                                             
1 The study underlying this summary: Bauer/Fritz/Schanz/Sixt (2019): Data Flow and corporate income taxation 

– Challenges arising from digitalised business models, Working Paper. 
2 These digital technologies include: 3D printing, artificial intelligence, augmented reality, autonomous vehicles, 

blockchain, cloud computing, computer simulations, cyber-physical systems, data analytics, digital identifiers, 
digital platforms, internet, mobile computing, robotic process automation, robots, sensors.  

3 See Kroeber-Riel (1963): Die betriebliche Wertschöpfung, Berlin. 
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B. Comments on the proposals of pillar 1 
 

Question 1: What is your general view on those proposals? In answering this question please consider 
the objectives, policy rationale, and economic and behavioural implications. 

 

Our results suggest that new nexus rules should be created based on the three conditions named in 
section A. In accordance with these results, the proposals of pillar 1 also assume tax challenges with 
regard to nexus rules “in situations where the highly digitalised business that exploits the data and 
user-generated content has little or no taxable presence in the jurisdiction where the users are lo-
cated”4. Whereby “the proposals would need to be limited to businesses in which the contribution of 
marketing intangibles and/or user participation to the production of income is substantial”5. With re-
spect to these statements, our results coincide with the proposals of pillar 1. Nevertheless, from our 
perspective the proposals contain the following shortcomings: 

• The criteria necessary to create a nexus seem imprecise especially in case of marketing intan-
gibles and user contribution. Consequently, the implementation of nexus rules based on these 
concepts would lead to high legal uncertainty. This becomes obvious, as the “marketing intan-
gible” proposal should come with a strong dispute resolution component6. 

• Apart from data generation, the proposals include other criteria that would lead to a taxable 
nexus, like the participation of users contributing to brand creation. From our perspective, the 
perception of a brand by a user is not a value creating activity performed in the market juris-
diction. Nexus rules based on other economic activities than data collection, would therefore 
not serve the objective of realigning the location of value creation and taxation, but would 
have an exceeding effect bearing the risk of double taxation.  

• Our results suggest that only B2C settings result in tax challenges. This is in line with all the 
examples presented in the proposals. Hence, the proposals should explicitly target at B2C set-
tings and include this in their criteria. 

Summarizing, the proposals already contain the conditions causing tax challenges. However, – if the 
aim of the proposals is to realign value creation and taxation – they should be clearly and explicitly 
restricted to data collection and, hence, other criteria like the participation of users contributing to 
brand creation should be excluded. Furthermore, the proposals should require a causal link between 
data collection and the monetization of the business model and should explicitly target B2C settings. 

  

                                                             
4 OECD (2019): Addressing the Tax Challenges of the Digitalisation of the Economy – Public Consultation Docu-

ment, p. 6. 
5 OECD (2019): Addressing the Tax Challenges of the Digitalisation of the Economy – Public Consultation Docu-

ment, p. 20. 
6 OECD (2019): Addressing the Tax Challenges of the Digitalisation of the Economy – Public Consultation Docu-

ment, p. 16. 
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Question 2: To what extent do you think that businesses are able, as a result of digitalisation of the 
economy, to have an active presence or participation in that jurisdiction that is not recognised by the 
current profit allocation and nexus rules? In answering this question, please consider to what types 
of businesses do you think this is applicable, and how might that assessment change over time? 

 

It would be problematic to ring-fence certain types of entities as digital technologies affect all types 
of businesses. Additionally, there are no certain types of businesses that are able to have an active 
presence or participation in a jurisdiction using digital technologies, but rather any type of business 
can cause tax challenges if digital technologies are implemented. For example, the digital technology 
internet allows entities to present themselves or offer products and services via a website. Most of the 
businesses nowadays implement a website, regardless of their business purpose or industry affiliation. 
However, the sole display of a website in a jurisdiction should not result in taxing rights for that juris-
diction. A taxing right is only justified if a business activity in that jurisdiction contributes to the busi-
ness success, i.e. the value creation of the entity. Consequently, depending on how the website is 
implemented and used in a business it might either lead to tax challenges or not.    

Example of a business model that creates tax challenges:  

• An online shop’s website is configured in a way that customer's data is tracked while surfing 
on that website. If the data generated can be used for marketing purposes in order to sell 
additional products or to skim off the consumer rent, we observe a clear link between the 
business activity and the business success. Without the data of the customers, which might be 
located in another jurisdiction, the additional earnings would not be possible. Therefore, part 
of the value creation of the entity could be attributed to the market jurisdiction.  

Examples of a business models that do not create tax challenges:  

• A website is used to sell products via an online shop, whereby the entity does not collect any 
data. In this business model, the entity does not perform any economic activity in the users’ 
jurisdictions; therefore, those jurisdictions do not contribute to the value creation of the entity 
and should not tax any income.  

• The same would be true if a website of an entity offers its users the possibility to send feedback 
on the products via the website. It is questionable whether, how and when such data can be 
used in an income generating manner. If the business model does not include an idea how to 
monetize data, this data is worthless for the entity and does not create value. 
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Question 3: What would be the most important design considerations in developing new profit allo-
cation and nexus rules consistent with the proposals described above, including with respect to 
scope, thresholds, the treatment of losses, and the factors to be used in connection with profit allo-
cation methods? 

 

One of the most important considerations for designing new nexus rules should be a clear and simple 
set of criteria determining the creation of a nexus. These criteria should comprise distinct economic 
activities of entities that lead to the creation of a nexus. Additionally, the proposals should include the 
purpose of the economic activity in the light of the overall business model. Only if the activity can be 
classified as an income generating activity, nexus rules should be established, as otherwise double 
tax problems might arise.  

Based on our research we suggest that (1) the only economic activity causing a deviation between the 
place of value creation and the place of taxation is the collection of data. Further, we only observe tax 
challenges if (2) neither the entity nor its counterpart establish a nexus at the place of data collection. 
In the cases of B2B transactions, a nexus is usually found at the place of data collection. We argue that 
in B2B transactions the overall gain resulting from a service provision is already spread between the 
involved parties in proportion of each entity’s value contribution, under the assumption of rationally 
acting entities. Thus, B2B business models seem less problematic. We consider the activity of data 
collection as a value creating activity only if (3) a clear link to income is given. This is the case if the 
data is used to provide certain products or services. Additionally, following Vogel and Lehner (2015), 
only strong economic ties to a country should justify a taxable nexus in this country.7 This implies that 
the attributable income should be sufficiently high, to ensure that the taxes collected exceed adminis-
trative costs. Therefore, a threshold could be implemented. In the following, we will discuss the pro-
posals under the three conditions8 that cumulatively fulfilled lead to tax challenges.  

Assessment of design considerations of the “user participation” and “marketing intangible” pro-
posals 

(1) The “user participation” proposal and the “marketing intangible” proposal define certain busi-
ness activities that should lead to a taxable nexus. These activities comprise interactions with 
users or customers that create value for the entity. Even though they differ in their scope of 
business activities they share a common approach. For economic activities, the “user partici-
pation proposal” names the creation of a brand, the generation of valuable data and the de-
velopment of a critical mass of users in order to gain market power. Similarly, the “marketing 
intangible” names the creation of brand and trade names and the creation of customer data, 
relationships and lists as business activities. We agree that the generation or “creation” of data 
as an economic activity might lead to a deviation between the place of value creation and the 
place of taxation. However, we argue, that the economic activity of marketing in order to cre-
ate a strong brand or market power is conducted at the marketing department that might be 
located in another jurisdiction than the target market. The value created by marketing needs 
to be attributed to the department, which develops marketing campaigns, and not to the 
customers receiving it. The customers’ reactions on these measures are only results of the 
marketing activities, but cannot be described as value creating activities of the entity, as it 
cannot control those reactions. Else, a negative perception of a brand for example due to 
reputational damage should also be considered. Should a negative attitude in the mind of the 
customer therefore lead to fictitious losses?  

                                                             
7 See Vogel/Lehner (2015): Doppelbesteuerungsabkommen Kommentar, Munich. 
8 (1) Economic activity of data collection; (2) no nexus at the place of data collection; (3) link between the col-
lected data and the business income.  
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(2) Both proposals seem to aim at business activities involving consumers, which do not create a 
nexus for corporate income taxation. This corresponds to our suggestion that a nexus only 
needs to be established if no nexus for corporate income taxation exists at the location of data 
collection. However, this criterion should be stated explicitly, to offer a clear application of the 
proposals.  

(3) The Public Consultation Document states that the proposals “need to be limited to businesses 
in which the contribution of marketing intangibles and/or user participation to the production 
of income is substantial” 9. We propose that a link to the income is given if the business model 
includes a concrete idea how the collected data lead to increased income, i.e. higher revenues 
or lower expenses. However, the criteria in the proposals do not include a clear link between 
the economic activities and the generation of income. For example, the “user participation” 
proposal considers public reviews and feedback of users of an online marketplace as valuable 
data. However, it is not clear how the entity can use this data to increase its income. Therefore, 
the proposals should be designed more precisely and should be limited to cases in which a 
clear link between the collected data and the income generation of an entity is given.  

Assessment of design considerations of the “significant economic presence” proposal 

(1) In contrast to the “user participation” and “the marketing intangible” proposals the “signifi-
cant economic presence” proposal targets the presence of a business in a jurisdiction, rather 
than certain business activities. To create a taxable nexus it would be sufficient if an earning 
generating website is displayed in a jurisdiction, using the local language or offering local cur-
rency payments. However, if the website is administered from another jurisdiction, the busi-
ness activity is conducted at the place of administration and not in the market jurisdiction. We 
only observe a deviation between the economic activity and the place of taxation in cases in 
which data is collected via a digital technology.   

(2) The proposal is not limited to B2C transactions and therefore could establish a nexus if, for 
example, web services are offered to other entities, which already establish a nexus in the 
market jurisdiction. However, in B2B transaction, in which all involved parties establish a nexus 
at their place of business activity, we already have a market outcome that divides efficiency 
gains between the jurisdictions. We would propose to limit the scope of the proposal to B2C 
transactions.    

(3) Even though the proposal contains the criteria of user data input and digital content derived 
from a jurisdiction, a link between the collected data and the entity’s income is not stated to 
be necessary for the creation of a nexus. The proposal should be limited to certain activities 
creating value, i.e. the collection of monetisable data.  

 

  

                                                             
9 OECD (2019): Addressing the Tax Challenges of the Digitalisation of the Economy – Public Consultation Docu-

ment, p. 20. 
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C. Conclusion 
 

Concluding, we determine the following points as the most important ones to further develop the 
proposals: 

• The definition of economic activities is imprecise and needs to be clarified. 
• Any activities mentioned in the proposals apart from data collection excessively capture busi-

ness models, for which the location of value creation and taxation coincide. Consequently, 
these proposals bear the risk of double taxation. 

• Economic activities, i.e. data collection, have to be monetized and have to contribute to the 
entity’s income generation. Else, collected data is worthless to the entity and does not con-
tribute to value creation. Hence, the proposals should require the monetization of the data as 
a criterion to create a nexus. 
 


